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QFINION OF THE ATTORNEY GENERAL
The following suestions, in substance, have been presented:

I Goes KRS 159.080 to 159.140 preempt anyone olher than the director of pupil
personnel from enforcing school curfew violations?

2. Can the Lexingion-Fayette Urban County Government enferce, by ordinance or
policy, compulsory attendance viglations strmlar (o those enacted in Charlesion, South Caroling,
in conformeance with state law?

L
The Doclrine of Preemption

I is a basic tenel of muricipal law thal a muaicipality is an instrement of the stale.
possessing only those powers expressiy or impliediy granted by the legislatare. A mmuoaicipality
1s prohibied from exercising authority in excess of the grant, or differenty from that permitied.
Baovle v, Campbeil, Kv., 450 S.W.24d 265, 268 {1U70). Furthermore,
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['r]unicipal ordinances are taferior in status and subordinate to the
laws of the stale. An ordipance in conflict with a state law of
general character and statewide application is universally held to

be invalid,

., quoting 37 Am.Jur., Municipal Corporations, Section 165, p. 787. Therefore, the ordinance-
making power of &n urban-county government is determined by the stamrtory grant of authorty.
As an instrumentality of the state, it has only such powers as have been expressly granted by the

legisiature, or are necessar]y implied.

The ordinance-making powers piven to a municipality have been codified by the
jegislature and are found in KRS 67A.070, which states;

(1) Urban-county governments may enact and enforce within their
territorial limits such tax, licensing, police, sanitary and other
ordinances not in conflict with the constitution and general statutes
of this state now or hereafter enacted, as they shall deem reguisite
for the health, education, safety, welfare and convenience of the
inhabttants of the county and for the effective administration of the

urban-county govermment,

(2} Urban-county povernmen! ordinances shall be deemed to
confhiet with general stantes of this state only:

{a} When the ordinance authorizes that which is
expressly prohibited by a general statute; or

(b) When there is a comprehensive scheme of
legislaiicn on the same subject embodied in a

general statute,

Therefore, the Lexington-Fayette Urban County government can enacl a municipal
gréinance as long as i1 s not in conflict with the corstitution and peneral statutes of this state. A
conflict eccurs when an erdinance authorizes that which is expressly prohibited by a gencral
statute, or there 15 a comprehensive scheme of legislation on the same subject embodied in a
general statute. See, KRS G7A OY0(1) and (2}, OAG 93-45; OAG 83-251, QAG 80-502; and
QAG 80-467. When a municipality enacts an ordinance that is in conflict with the consiitution
or general laws of this state, the ordinance is preempted and deemed invalid,

II.
Comprehensive Scheme of Legislating

if a “comprehensive scheme of legislation™ is embodied in a state statute on a given
subject, an urban county government lacks the aathonty to enact an ordinance on the matter, In
0AG 93-45 we thoroughly examined what constitutes & “comprehensive scheme of legislation "
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It is not defined as “all-inclustve.’

In State v, Womach, Mo., 196 5.W .24 809, 812 {1946} the Cour,
in dizcussing the definition of the term ‘comprehensive scheme’

indicated:

Relators construe the term ‘comprehensive” .. . as being synony-
maus with and meaning 'all inclusive,’ but this is erronecus. The
express grant of power to municipalities (subject to the himitation
of consistency with the state act) is itself & negation of all
inclusiveness; but the act is comprehensive in the sense of
‘inciuding much; comprising many things; having a wide scope;
inclusive.” Webster's New Int. Dict,, 2d Ed.

Given the definition of ‘comprehensive,” broad, detailed, patterned
lepisiation regarding a given subject, which addresses all or most

T TS Er thetkey matlers of significance regarding & given subiect, must’
reasonably be viewed as a 'comprehensive schemne of fegislation'
concerning that subject. KRS 67A.070(2)(b). The fact that
legislation does not address some aspect of a subject will not
render 2 legislative scheme other than comprehensive.

OAG 9345, p. 5.
.

Analysis
A. The Lexington-Fayetie Urban County Government’s Proposal

in ar effort to alieviate dayvtime fuveniie crime, the Lexington-Fayelle Urban Couniy
Government proposes 1o enacs a schoo] curfew ordinance. The ordinznce would aliow the police
to stop youths who are off school property during sehool kours, and return (o their schoaols those
who do not have a leghimaie excuse for their absence. This legislation s based upon a similar
statule in Jowa apd a special order of the police implemented in Charleston, South Carolina.

The urban county government acknowledges that the director of pupil personnel is a
statulory position. Their goal is to supplement his authority with police manpower (o increase
the speed at which truants are removed from the sireets and returned to the schools, They want
10 know if the statutory provisions of KRS 159.080 (o 159,140 preempt anyone other than the

director of pupil personnel from enferring curfew violations.

B. Statutory Provisions

A director of pupi] personne! and the number of assistants deemed necessary shall be
appointed by the superintendent of each jocal school district. KRS 159.080. The powers of the
director of pupi] personnel are explicitly set forth in KRS 159130 which states:

The director of pupil personne] and his assistants shall be vesied
with the powers of pecece officers, provided, however, that they
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shall not have the avthority to serve warrants. They may investi-
pate in their district any case of nonattendance al school of any
child of compulsory school age or suspected of being of that age.
They may take such action in accordance with law as the superin-
tendent directs. They may under the direction of the superinten-
dent of schools and the board of education or the State Board for
Elementary and Secondary Education, institute proceedings against
any person violating any provisions of the laws relating to
compuisory attendance and the employment of children. They
may enter all places where children are employed and do whatever
is necessary 10 enforce the laws relating to compulsory atiendance
and employment of children of compulsory schoel age. No person
shall refuse to permit or in any way interfere with the entrance
therein of a director of pupit personnel or in any way interfere with
any investigation therein.

" Finaily, the legislature aelineated the duties of the director of pupil persennel in KRS
159140, which reads in pertinent part:

The director of puptl personnel shall:
{1} Devote his entire tirne to the duties of his office;

(2) Enforce the compulsory atiendance and census laws in the
atendance district he serves;

* * *

{4} Asceriain the cavses of irregular aitendance and truancy, and
seek the elimination of these causes; and

{5} Secure the enrcllment in school of all children who should be
enrolled and keep all enrolled children in reasonably regular

atlendance . ...

Together, these sections mandatie the appeintment of a director of pupil personnel who is
to devole his enlire time to enforcing compulsory attendance laws, and ascertaining and
eliminating the cavses of imegular attendance and truancy. To perform these mandated dutics, he
has been given the ability to investigate such cases and institute proceedings against any person
violating the compulsory attendance laws. OAG 77-514. (Sce_also, OAG 80-389; OAG 60-
1027, DAG-43,204; and OAG-40,583—addressing the amount of time a director of pupil

personne! must devole to his position. )

€. KRS 159.0B80 to 159,140 Establishes a Comprehensive Scheme of Legislation

The legislatuere’s enactment of KRS 155,080 to 159.140 establishes a comprehensive
scheme of legisiation which addresses all or most of the key matiers of significance concerning
the director of pupii personne] and his duty to enforce the compulsory attendance laws, It is
broad and detailed in scope, and inclusive in nature. Specifically, it provides for his appoint-
ment, Sets minimum gualifications and creates allotments for expenditures. The director of pupil
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personnel is vested with the power of a peace officer and is further empowered Lo investigale
cases on nonatiendance and institule proceedings against violators of the compulsory attendance

faws.

Admittedly, KRS 159,140 does not specifically state that the director of pupil personnel
and his assistants shall return truant children to school. Instead, such action would be inferred
from the broad language of subsection (2} which states that the director of pupil personnel shall
“feinforce the compuisory attendance laws in the attendance district he serves.” Therefore,
refurning truant children to their schools could be viewed as an inherent part of his doties.

As previously stated, the fact that the legistation does not address every conceivable facet
of a subject dees not render it less than comprehensive. Thus, the legistature has established a
comprebensive scheme through the enactment of KRS 159.030 1o 159.140. The next step,
therefore, is (o determnine whether or not the proposed legislation is in conflict with the cumrent

statules.

D. Current L.égis.laiinn. D-:n-e.s Not Preempt the Leﬁng't.nn-Fa}'ﬂltc Uirban
County Government from Enacting Its Proposed Ordinance

The courts when addressing the doctrine of preemption have set a number of standards.
For Exa_mp]e the court in Boyle adopted a test for preemption, sinular to the gmdtlmcs sel out in

In Re Hubbhard, Ca., 396 P.2d BO9, 815 (1964). H,

(1) the subject matter has been so fully and completely covered by
general law as to clearly indicate that it has become exciusively 2
matler of slate concern; (2} the subject matter has been partially
covered by peneral law couched in such tenms as to indicate clear[y
that a paramount state concern will not tolerate further or
additional local action; or {3) the subject matter has been partially
covered by peneral law, znd the subject is of such a nature that the
adverse effect of a local ordinance on the transient citizens of the
state putweighs the possible benefit to the municipality,

then the propoesed legislation witl be preempted.

In essence, It invelves a plain reading of the statule to glean the lepislative intent. Thus,
if the legislature indicates that it has exclusive jurisdiction, or forbids Jocal legislation, or if il
appears to have an adverse effect on the transient citizens of the state which is greater than the
henefit to the municipality, then the local legislation must be preempted.

A few years later, the court in Maryland and D.C, Rifle and Pistel Association, Inc. v,
Washington, 442 F.2d 123, 130 (D.C. Cir. 1971) expanded the analysis of the doctrine of

preernplion as follows:

The imponant consideration, . . ., is oot whether the legislature and
mumicipality have both entered the same feld, but whether in
dong so they have clashed,  Statutery and ]ocal regulation may
coexist in jdentical areas afthongh the latter, not inconsisiendy with
the former, exacts additional requirements, or imposes additionzl

(MR ]
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penaities. The tesi of concurrent avthorty . . . is the absence of
conflict with the fegislative will.

The Kentucky Supreme Court followed this analysis in Commonwealth v, Do, Inc., Ky.,

674 §.W.2d 515 {1984). There the court held that the mere presence of the state in a particular
area of law does nol automatically prohibit a local government from enacting an ordinance.,

Indeed, the court stated,

[iJt must be understond that there are many individual sitvations
where local police power may cperate oo the same subject matier
to supplement the general law by providing additional reascnable

requireimnents.

i1d. a1 521, 522.
Addressing the doctrine of preemption, the court noted the confusion with the doctrine

e dhiat these should be' e conflict betwazcn state and [ocal Faws, It stated,

ftihe true test of concurrent anthority is the absence of conflict. . ..
The mere fact that the state has made cerlain regulations does not
prohibit Jocal government {from establishing additional require-
ments as long as there is no conflict between them.

Id. at 522.

Therefore, the mere fact that the legislature has enacted KRS 159.080 to 159.140 does
not automatically preempt the Lexington-Fayette Urban County Government from enacting loca
legislation. Analyzing the proposed lepislation pursuant to the above-mentioned tests, it is
apparent that the proposed ordinance is not in cenflict with the Jegislative schemne and thus is not

preempted.

E. The Lexinpton-Fayette Urban County Government’s Proposed Ordinance
Is In Condlict With The Juvenile Laws Of The This State.

The proposed ordinance would allow the police to stop youths who are off schoal
property during school hours, and return 1o their schools those who do not have a legitimale
excuse for their absence. When a police officer places a child in his cruiser and transports the
chiid to his school, that chuld is in custedy. Custody has been defined as, “[The care and control
of & thing or person. . .. Also the detainer of 2 man’'s person by virtee of lawful process or
authority.” Black's Law Dictionary, 6th Ed. (19%0). The term can mean either actual imprison-
ment or merely physical detention. Thus, if the child believes he cannot leave, he is in cusiody.

Said activity by the police would be in direct contravention with the state juvenile code,
Specifically, KRS 630.030 which defines the circemstances under which a status offender may

be taken into custody, says:

Under the provisions of this chapter a child may be taken into
custody by any poace officer:
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{1) Pursuant 1o an order of the court {or failure 1o appear before the
court for 2 previous stalus offense; or

{23 If there are reasonable grounds to believe that the child has
been an habitual runaway from his parent or person exercising
custodial control or supervision of the child.

Id

In conclusion, a police officer may not put a suspected truant in custady, even for the
purpose of returning the child to school. The legisiature has made only two provisions for taking
a status offender into custody. Thus, placing a truant in a police cruiser to transport him back o
school would be beyond the scope of KRS 630.030. Therefore, the proposed Lexington-Fayette
Lirban County Ordinance is in conflict with the peneral laws of this state and as such would be

deemed invalid,
Y,
Conelusion

When the legislature enacted KRS $59.080 to 139.140, it developed a comprehensive
scheme by ereating a direcior of pupil personnel whose duty is to enforce the compulsory schoo)
attendance laws. While the proposed ordinance is not in conflict with the legislation, it is in
confhict with the specific provisions of the juvenile code. Speeifically, status offenders may only
be taken into custody pursuant 1o a court order, or a finding that they are habitual runaways. The
current proposal which would entail placing a suspeeted truant inte police custody Tor the
purpose of being transported back 1o school 1s in direct contravention to the Juvenile Code, and

as such is preempted by the Code.
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STHOPSIE

DSPEP&_, A& proposed municipal erdinance would allow police fo stop vouths

whe are off schoci progerty during school hours, a&nd retern to their
schocls these who do neot have a legitimete gexcuse feor thedir absence,
Wien a police officer pizces a chiid in his crudiser and transports
Lhe child to his schoel, that child iz in custody.

S2id activity by the poliice would be dn 22rect rontravention with

the state Zuvenile code.  See KRS 630.030.




